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'N  Compliance  with  your  Importunity,  I  have  endeavoured  to  procure  as 

corred  a  Copy  of  the  Arguments  made  ufe  of  by  the  Learned  Judges  of 

the  duecH's-Beich.  &c.    in  relation  to  the  Difpute  betwixt  the  BurgefTes 

—  andConftablesof^/Zi^^rj,  &c.  which  has  been  a  great  part  of  the  Con- 

verfation  amongft  our  Friends  in  Town,  fmcc  the  fitting  of  the  Parliament, 

":;  "';^Cotlaint'^warmade  to  the  Honourable  Houfe  of  Commons,  That  fince 

^  their  lad  Refolutions  in  the  Caufe  of  Ajhly  and  iVbite   feveral  Adtions  had  been 

■^  WnnX  bv   7  Patty     rOviat,-  J.  Peyton,  and  H.  Bafe,  and   profecuted   by 

Trntj  aUnS  Conftables'of^i/i%,  in  Breach  of  the  Privileges  of  that 

&onourabk  Houfe ;  whereupon  they  were  pleafed  to  order  the  Matter  of  the 

"id  Complaint  to  be  heard  at  the  Bar  of  their  Houfe,  and  ordered  the  Perfons 

concern'd  to  attend  there,  and  appointed  a  Day  accordmgly.  .       , 

The  Parties  appear'd'Call  but  Mead^  when  the  WitnelTes  were  examined 

and  they  feverallycall'd  to  the  Bar  of  the  Houfe    and  then  withdre^.^     And 

upon  full  hearing,  the  Houfe  were  pleas'd  to  order  their  Speaker  to  lifue  out 

wTrants  for  committing  them  (being  taken  into  Cuftody)  toHerMajeflys 

^Tn  ^^S^Tvacation  1704.  they  prayed  a  Haheas  Corpus  upon  the  Statute 

of  ^i    of   aa.II.  upon  the  return  of  which  all  the  Judges  met  and  advifed, 

whether  they  were  bailable  by  that  Statute,  who  were  "nammouny  of  Opi- 

Ton  that  they  were  not,  and  accordingly  they  were  remanded      And  m  HI. 

/iry  Term  following,  they  moved  the  Court  of  Quee.s-Bench  for  a  Hak^ 

O  SrATthe  Common  Law,  which  was  granted,  "Pon^he^rl"^''2^   vh. 

^  Jute  of  the  (Lueens-Bench  defired  the  Alfiflance  of  the  reft  of  the  Judges,  whe- 

^  hSey  inighi  be  difcharg'd,  who  were  all  of  Opinion    except  the  L.  Ch.  J 

^  by  Council,  and  afterwards  the  Judges  delivered  their  Opinion  SerM 

-  ^Mr  luftice  G and  S.  P s  faid  they  would  chieSy  mfift  °pon  iex 

^Coietudo  Parliamenti,  but  they  would  firft  maintain  the  form  of  the  War- 

""oi;.  It  was  objeded,  that  it  is  not  fet  forth  in  the  Return,  how  t^ie  Houfe  of 

^  Commons  have  a  Power  to  commit.  n.     •      v 

^■'  ^«r  We  muft  take  notice  of  their  Power  without  Ihewmg  It. 

of  Tharthis  is  a  Commitment  by  the  Speaker  only    for  that  the  Warrant 
_^  does  not  run,  Order  dhy  the  Knights,  ^tizens  and  Burgejes  tnParUan^ent  ajem. 

3^  Bled   accordim  to  the  Prefidertt  in  my  Lord  Shaftshury  Cafe,  i  Mod.  144. 

==^  i/  That  it  is  good,  being  according  to  their  Form,  and  that  it  mnft  be 

prefumed  the  Speaker's  Warrant  was  by  Order  of  the  Houie. 
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0//\  There  is  no  Seal  to  the  Warranty  and  that  every  Warrant  ought  to  be 
under 'Hand  and  Seal,  or  ehe  the  Commitment  is  unlawful. 

Anf.  Courts  don't  u!e  to  commit  by  Warrant  under  Seal,  but  a  Juftice  of 
Peace  mud;  but  they  at  the  Quarter  Sefl!ons  don't  commit  under  Seal ;  befides 
theCuftom  ot  Parliament  juftifies  this  Warrant. 

Ohj.  This  is  not  hke  my  Lord  Shaftslurys  Cafe,  for  he  was  a  Member  of 
the  Lords  Houfe ;  alfo  this  Commitment  is  for  a  Matter  done  out  of  the 
Hour-. 

AnJ.  Then  they  muft  never  commit  for  Breaches  of  Privileges,  for  moft  are 
committed  by  others  than  their  own  Members,  and  for  Matters  out  of  the 
Houfe. 

Ohj.    The  Duration  of  the  Imprifonment  during  Pleafure,  is  illegal  and  un- 
.  cercai 

An[.  Tiiis  is  made  ufe  of  for  their  Advantage,  for  they  are  difcharged  upon  the 
Parliaments  riilrg  ;  bur  alfo  this  Form  is  according  to  their  Cuftoms.  And  for 
Contempts  to  this  Court  we  commit,  without  exprefling  for  what  time, 
which  is  by  confequence  during  Pleaiure. 

(jij  Ccmmitment  is  for  bringing  their  Adion  at  Law,  and  for  taking 

the  due  t^^^.ie  of  Law. 

^«/!vVhatis  Pri.vil'ige  but  difpenfing  with  the  Lawjthe  generality  of  Breaches 
of  Privilegs,  are  for  taking  the  due  Courfe  of  Law.  As  to  the  Cafe  of  Afihy 
ar  '  rfiiiV  that  is  objeded,  w  ho  kooWs  whether  this  is  the  fame  Cafe,  it  does 
r.ct  appearto  us  to  be  the  fame,  for  rh-^rc  — --- ^-  "<T^ercnt.  Votes,  and  different 
Circumftances  in  this  Cafe  J  if  you  j3  theWords  of  a  Commit- 

raent,     Who    knows    not    that   moft  C  that   would    hold    for 

fuch,  doexprefs  the  Caufe  but  fhc:^ 'y,  ant  e  a   hinr?    and  the  J.  aw 

does  prefume  that  the  higher  Courts  do  ^'^  atttievdo,  and  thert  fore 

are  not  tied  up  to  fuch  ftndtnefs  as  Inferiour  Courts. 

Obj.  If  this  Court  o{  Qj^eens-Bench  can  difch: "'";':  a  Ma-  •-^mmitted/'ifr  Man- 
datum  DomtHi  Regis  I  they  may  upon  a  Commir t"  by  any  Member  or  Body 
of  People  whatfoever,  if  not  legally  committed. 

Anfw.  That  Commitment  is  not  good,  becaufe  the  King  does  not  AGt  m 
perfon,  but  hath  committed  all  \i\s  Power  Judicial,  fome  in  one  Courtfome  in 
another,   fo  that  no  Body  is  to  be  committed  to  Gaol  upon  the  King's  fpecial 
Command.     But  what  is  done  in  Court  is  of  greater  Authority,  and  the  Law. 
does  adjudge  it  to  be  done  by  the  King.  ' 

Ohj.  Shall  the  Houfe  of  Commons  take  a  Defpotick  Power  to  regulate  how 
Adiions  Ihall  be  brought,  aud  what  AtSions  fhall  not  be  brought. 

Atif.  Can  we  fuppofe  that  High  Court  would  flop  the  Progrefs  of  the  Com- 
mon Law  o{  England,  'tis  highly  diflionourable  to  have  fuch  Thoughts,  and  no 
body  dares  think fb,  or  will  prefume  to  fay  fo;  and  People  would  laugh  at  one 
that  fhould  fay  the  Houfe  of  Commons  will  take  away  the  Liberties  of  the 
People. 

There  is  no  better  way  to  determine  the  Jurifdiclion  of  either  Houfe  of  Par- 
liament, than  by  Ufage  and  Cuflom,  as  the  Bounds  ofParifhesare.  That  there 
is  no  Precedent  or  Cafe ,  nor  fo  much  as  an  Opinion  yet  cited,  that  the  Court 
of  We{lminjler-Hall  have  a  Power  to  judge  of  the  Authority  of  the  Houfe  of 
Commons,  or  that  the  Orders  and  Commitment  of  the  Houfe  of  Commons  can 
be  uifcharged  in  VVeflminfter-Hall,  nor  ever  before  attempted  to  be  difcharged. 
here,  upon  fucha  Commitment  by  the  Houfe  of  Commons,-  which  is  a  good 

Argu- 


[5] 

Argument,  according  to  my  Ld.  Cokes  Rule,  that  we  want  Power  to  do 
it. 

'Twould  be  impolTible  for  us  to  juc^ge  of  the  Privileges  of  the  Houfe  of 
Commons,  for  there  are  no  printed  Books  of  their  Privileges,  nor  is  there 
any  Means  by  which  we  can  attain  to  the  Knowledge  of  them  ;  but  their 
Ciiftoms  and  Privileges  are  kept  as  Arcana's  in  the  Rolls  and  Records  of 
thJr  own  Houfe,  and  their  Privileges  depend  altogether  upon  Precedents 
in  Parliament;  they  do  judge  it  is  a  Contempt  and  Breach  of  their  Privi- 
leges, and  who  Ihall  (ay  nay  ?  They  are  proper  Judges  of  the  Matter,  and, 
upon  the  Return  it  appearing,they  were  committed  by  the  Koufe  of  Com- 
mons, cur  Jurifdicflion  ceafrs;  and  cited  Prins  Animadverfions,  fol.  4.  and 
t!ie  King  againil  Sir  "John  Elliot^  and  others  in  Cr.  Ch.  181.  That  upon  a 
Writ  of  Error  in  that  Cafe,  in  the  Houfe  of  Lords,  it  was  refolved,  That 
this  Court  hath  no  Jurifdidion  of  a  Mifdemeanour  committed  in  Parlia- 
ment. 

Mr.  Juftice  P—l  faid,  That  this  is  a  Cafe  of  the  highefl  Confequence, 
for  it  concerns  the  Privileges  of  the  Houle  of  Commons,  the  Liberty  of 
th";  Subject,  and  the  Jurifdidion  of  this  Court;  'tis  the  firft  Cafe  of  this 
Nature,  for  the  Lord  Shaftshury  was  a  Member  of  the  Houfe,  and  there 
may  be  a  greater  Jurifclidion  in  fome  Cafes  over  their  own  Members,  than 
over  Strangers :  However,  they  had  not  any  .Authority  upon  the  Return, , 
for  they  are  committed  by  another  Law  than  we  proceed  by ;  and  to  be 
committed  by  one  Law,  and  to  judge  of  the  Commitment  here  by  ano- 
ther Law,  u  ould  be  a  flrange  thing :  For  the  Houfe  don't  commit  by  the 
Authority  of  the  Common  Law,  but  by  another  Law,  Legem  &  Confuetu- 
dinem  Parliamenti ;  for  there  are  in  England  (everal  other  Laws  belides  the 
Common  Law,  viz.  the  Ecclefiaftial  Law,  the  Admiralty  Law,  ©c.  and 
there  is  the  Law  and  Cuftoms  of  Parliament,  where  they  have  particuJair' 
Laws  and  Cuftoms  for  their  Diredtions. 

To  ftate  Judicature  will  help  to  clear  this  Cafe .-  The  Houfe  of  Lords 
have  a  Power  to  judge  by  the  Common  Law,  but  not  Originally,  but  a 
Dernier  Refort  upon  Writts  of  Error  and  Appeals  ;  and  for  that  Reafon  it 
is  provided  by  the  Conftitution  for  the  Judges  to  give  their  AfTiftance, 
which  they  are  bound  to  do.  But  they  have  another  Law,  ih.  Lex  \^ 
Confuetudo  Parliamenti^  which  the  Judges  are  not  to  afllft  in,  or  give  any 
Opinion ;  and  1  dare  (ay,  the  Hou(e  of  Lords  would  take  it  ill,  (hould  they 
meddle  or  advife  therein,  for  they  have  their  Privileges  in  their  own  Rolls 
and  Books. 

That  the  Commons  have  alfo  a  Judicature,  not  by  the  Common  Law, 
but  do  judge  of  Breaches  of  Privileges,  and  Contempts  to  their  Houfe, 
[ecKtidum  Legem  5a  Confuetudit.em  Parliamenti,  4  Infr.  r^.  and  by  this  Law 
thefe  Perfons  are  committed,  and  now  are  brought  to  be  difcharged  by 
the  Common  Law.  The  Refolution  of  the  Commons  upon  the  Breach  of 
Privileges  is  a  Judgment,  and  the  Commitment  an  Execution  of  it,  which 
cannot  be  controlfd  ;  for  this  would  be  to  draw  it  ad  aliud  Examen,  and 
then  the  Commons  would  not  be  fupream  Judges  of  their  own  Privi- 
leges. 

That  fhe  Refolution  in  the  Houfe  of  Lords,  in  the  Cafe  of  Afhhy  and 
White,  does  not  bind  the  Houfe  of  Commons,  nor  determine  their  Pri- 
vileges ;     for  they  judged  of  the   Privileges   of  the  Commons   as  an 
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Incident  to  the  Adion,  and  one  Court  may  judge  of  a  Master  within  the 
Jurifdidion  of  another  Court,  when  without  it  they  cannot  determine  the 
Cafe  before  them ;  as  this  Court  may  of  Admiralty,  or  Ecclefiaflica!  Jurif- 
didion,  if  the  Queftion  arifes  in  an  Ac^'ion  depending  in  this  Court.  But 
fiich  a  Determination  will  not  bind  another  Court,  which  has  an  original 
Cognizance  of  that  Matter,  as  in  Ejediment  now  depending  in  the  Com- 
mon Pleas,  the  general  IlTue  pleaded  and  a  fpecial  Verdid  ;  the  Queftion 
there  is,  If  a  Quakers  Marriage  be  good  ?  Now  if  it  (hould  be  held  in  that 
Court  a  void  Marriage,  and  the  Judgment  fliould  be  affirmed  in  this  Court, 
and  upon  a  Writ  of  ErrOr  in  the  Houfe  of  Lords  it  fliould  be  revers'd,  this 
would  not  bind  the  Ecclefiaftical  Court,  but  they  might  proceed  there  for 
Incontinency ;  and  if  they  fhould  proceed  there  to  Excommunication, 
finding  it  a  void  Marriage,  and  the  Party  taken  by  the  Excommufikato  Ca. 
piendo  (hould  bring  this  Haheai  Corpus  upon  the  Return  of  it,  we  could 
not  difcharge  him:  But  this  is  a  Matter  originally  arifing  in  Parlia- 
ment. 

That  this  Court  may  keep  other  inferiour  Courts  within  their  Jurifdi- 
dions,  but  not  the  Houfe  of  Commons  ;  for  no  Prohibition  was  ever 
granted  to  that  Court,  though  they  exceeded  Jurifdidion  :  So  if  the 
Houfe  ofLords  do  exceed  or  takeCognizance  ot  M^^tters  in  the  firft  Inftaoce, 
no  Prohibition  would  lye;  for  no  interiour  Court  can  prohibit  a  fupenour  : 
and  no  Prohibition  was  moved  here,nor  could  we  have  granted  it;  for  the 
Houfe  of  Commons  is  fuperiour  to  all  ordinary  Courts  of  Law.  When  the 
Houfe  ofLords  took  Cognizance,  and  proceeded  upon  the  Petition  of  my 
Lord  fVharioM,  complaining  of  an  Order  of  the  Court  of  Exchequer,  for 
filing  the  Record  of  a  Survey  of  the  Honour  o^  Richmond,  and  Lordlhip  of 
MiddUton  ;  which  the  Houfe  of  Comm'>ns,  upon  the  Petition  of  Mr.  Ba- 
thurfiy  complaining  of  this  Proceeding,  Refblved  to  be  without  Prece- 
dent, and  unwarrantable,  and  tending  to  the  fubjediing  all  the  Rights  and 
Properties  of  the  Commons  oi  England,  to  an  illegal  and  arbitrary  Power. 
Theyalfo  Refolved  then,  That  it  is  the  undoubted  Right  of  all  the  Sub- 
jedis  oi  England^  to  make  ufe  of  the  Record;  as  they  ought  by  Law  to 
have  done,  before  the  faid  Proceeding  of  the  Houfe  ofLords,  January  i8. 
1703. 

In  4  Inft.  50.  It  doth  not  belong  to  the  Judges  to  judge  of  any  Law, 
Privileges,  or  Cuftoms  of  Parliament ;  for  the  Laws,  Cultoms,  Z-iberties, 
and  Privileges  of  theParHament,  are  better  to  be  learned  out  of  the  Rolls 
of  Parliament,  and  other  Records,  and  by  Precedent  and  continual  Experi- 
ence, than  can  be  expreffed  by  any  one  Man's  Pen. 

In  4  Inft.  Every  Court  of  Juflice  hath  Laws  and  Cuftoms  for  its  Dire- 
dion  ;  fome  by  the  Common  Law,  fome  by  the  Civil  and  Cannon  Z-aw, 
fome  by  particular  Laws  and  Cuftoms ;  fb  the  High  Court  of  Parliament 
fuis  propnis  Legihus  ^Conjuetudinihui  fuhfijlunt.  That  Judges  ought  not{to 
give  any  Opinion  of  a  Matter  of  Parliament,  becaufe  it  is  not  to  be  deci- 
ded by  the  Common  Laws,  but  fecundum  Legem  &  Confuetudinem  Parlia- 
ment:;  and  Coke  fays,  Ifla  Lex  ah  omnihs  eji  querenda,  amultis  ignorata^ 
a  paucis  cognita.  Now  who  Ihall  adjudge  this  no  Breach  of  Privilege,  when 
the  Houfe  of  Commons,  who  are  the  proper  Judges  cf  their  own  Privile- 
ges, have  adjudged  it  to  be  a  Breach  of  their  Privilege. 

That 
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That  ic  is  t.-)  no  purpofe  to  talk  of  the  Form  of  the  Cdrnmltment,  if 
they  have  not  Jurifdidion ;  but  there  is  no  fuch  thing  as  Seals  of  the  Houfe 
ot  Commons,  and  this  Commitment  during  Pleafurc,   does  not  tend  to 

Fillenage  or  Shvery,  as  was  obje<5ted   by    Mr.  M- e,   unleft  there 

-could  be  a  perpetu  il  Parliament,  which  there  can't  be  now,  fb  that  mighc 
h'Ve  been  fparcd  ;  and  he  was  glad  FtUert<^e  and  Slavery  were  fo  much 
fofgor,  that  Council  did  notkno.y  what  it  was,  or  at  leafl  did  not  know 
hovv  to  apply  it. 

Olj.  But  it  was  objeded  ,  that  they  do  no  more  in  bringing  their 
AcS^ion,  than  what  is  adjudged  by  the  Houfe  of  Lords  they  may  lawfully 
do. 

Anf.  That  a  good  Correfpondence  is  to  be  wilhed  for  between  the  two 

Houfcs,  by  all  true  Lovers  of  their  Country  j  but  when  they  don't  agree, 

there  is  no  way  to  fettle  their  Jurifdidions,  but  firfl  by  Conference^  and 

then  by  free  Conferences)  and  the  Lords  might  havedefired  a  free  Conference, 

when  the  Commons  took  this  Matter  under  Examination,  as  the  Commons 

did  \*irh  the  Lords  in  the  Cafe  oi  Skinners,  Coke  Rep.  13.    But  it  may  be 

faid.  What  if  one  Houfe  perfifts,  and  the  other  does  lb  too  >  as  to  that,  aJI 

free  Conferences  are  open,  and  the  People  of  England  may  be  prefent,  and 

-u'ill  be  Judges,  and  they  will  notchule  fuch  Perfbns  agam  as  do  commit, 

-or  do  infift  upon  pretended  Privileges;  fb  if  the  Lords  do  exceed   their 

-Jurifdidion,  the  Commons  may  defire  a  free  Conference  ;    and  if  they  do 

perfift,  the  People  will  be  Judges,  and  will  chufefucha  Parliament  as  will 

tleal  with  them. 

That  the  Lord  Shaftshurys  Cafe  is  an  Authority  in  point  of  Want  of 
Jurifdidion  in  that  Court,  and  tho  he  was  a  Member  of  the  Houfe  it  does 
not  alter  the  Cafe  here,  for  there  are  many  Inftances  that  the  Houfe  of 
Commons  commit  others  than  their  own  Members;  there  have  been  many 
Inftances  in  both  Houfes  that  they  may  commit  Perfons  out  of  the  Houfe. 
4  Inftit.  13.  14  Moore  57.  Ferrars  Cafe  in  Dyer  and  Plow/Jen^  is  a  remarka- 
ble fnftance  that  no  other  Punifhment  could  be  inflided  for  a  Breach  of 
Privilege;  for  he  did  not  know  that  Indidment  would  lie  for  Breach  of  Pri- 
vilege J  and  it  would  be  a  fl range  thing  that  the  Houfe  fliould  have  Power 
to  Examine  into  and  Judge  of  a  Breach  of  Privilege,  and  yet  have  no  Power 
TO  punifh  ;  for  what  fignifies  the  Power  to  judge  without  the  Power  to  pu- 
nifh. 

L.  C.J.  H faid.  That  this  Cafe  does  depend  upon  the  Vote  that  is 

recired  in  the  Speaker's  Warrant  of  Commitment  which  was  to  this  Ef- 
ha  ; 

That  it  did  appear  to  that  Honourable  Houfe,  that  John  Patty  of  Ailef- 
lury  has  been  guilty  of  Commencing  and  Profecuting  an  Adion  at  Common 
Law  againft  W.  fVhite  and  others,  late  Conflables  oi  Aileshury^  for  not  al- 
lowing his  Vote  in  an  Eledion  of  Members  to  ferve  in  Parliament,  con- 
trary to  the  Declaration,  in  high  contempt  of  the  Jurifdidion  and  in 
Breach  of  the  known  Privileges  of  this  Houfe. 

■  That  he  own'd  himfelfto  lie  under  two  Difadvantages ;  one,  That  all 
the  reft  of  the  Judges  do  agree  with  his  three  Brethren,  from  whom  he 
had  the  Misfortune  to  diflenr.  The  otherj  That  h6  oppos'd  the  Votes  of 
the  Houfe  of  Commons,  afld  did  begin  to  think  he  might  juftifie  himfelf  in 
refigning  his  Opinion  to  the  refl ;  but  that  he  valu'd  more  the  Didates  of 
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his  o\vn  Confcience  than  any  thing  he  could  fuffer  in  this  World,   and  by 
that  and  his  Judgment  (tho  it  were  but  weak)  he  would  be  guided. 

That  this  was  not  fuch  an  Imprifonment  as  the  Freemen  of  England 
ought  to  be  bound  by.  And  that  it  did  highly  concern  the  People  ot  Eng. 
land^  not  to  be  bound  by  a  Declaration  ol  the  Houfe  of  Common!  in  a  ni-at- 
ter  that  before  was  lawful. 

That  neither  Houfe  of  Parliament  has  a  Power  feparately  to  difpofe  of 
the  Liberty  or  Property  of  the  People,  for  that  can't  be  done  but  by  the 
Queco,  Lords  and  Commons,  and  this  is  the  Security  of  our  Engltfh  Coa- 
flkut-on,  which  cannot  be  altered  but  by  Ad  of  Parliament. 

Thac  there  is  a  Crime  charged  by  the  Vote  for  commencing  an  Adion; 
but  fure  th?.t  cannot  be  a  Breach  of  Privilege,  for  an  Original  m.iy  be  filed 
againft  a  Member  of  Parliament,  during  the  time  of  Privikg-;,  (o  that  you 
dont  moled  him,  and  it  is  no  Breach  of  Privilege;  as  it  was  refolved  in 
Sir  Gecrge  Binion's  Cafe  i^Cb.  W.  for  otherv,  ifc,  by  larfe  of  time  in  fevc- 
ra* ."  '^  •"  ,  '^e  may  be  barr'd  by  'he  Statute  of  Limitations;  fo  that  if  it 
be  not  a  Breach  of  I  fivilgge  to  commence  an  Adion  againlt  a  Member  of 
Parliament,  then  how  can  it  be  fo  to  commence  an  Adion  againfl  the 
Conftible  of  Aileshury  ? 

But  then  the  Vote  goes  further,  and  fays,  for  Commencing  and  Profe- 
cuting  an  Adion  :  But  Profecutirg  may  not  be  a  Breach  of  Privilege  nei- 
ther ;  fdr  Entring  and  Continuing  is  Profecuting,  which  may  be  done  with- 
out a  Breach  of  Privilege, 

That  it  does  not  appear  that  the  ConfLable  of  ^i/^x^ary  has  any  Pri- 
vilege above  another  Perfon,  for  no  man  is  prefumed  to  be  privileged  un- 
lefs  it  be  ftiewn  ;  and  he  has  no  Privilege  as  Conftabie. 

That  the  Vote  goes  yet  further,  and  fays,  For  not  allowing  his  Vote  ia 
an  Eledion  of  Members  to  ferve  in  this  prefent  Parliaratiit :  But  tiiis  can 
be  no  Crime. 

That  he  admitted  they  were  Judges  of  their  own  Privileges  j  but  the 
Law  muft  alfo  be  obferved.  By  x  Ric.  IH.  fol.  9.  it  appears,  it  was  no 
Crime  by  the  Common  Law,  to  bring  an  Adion,  tho  never  fo  malicious, 
falfe  or  groundlefs,  where  it  is  adjudged  that  there  is  no  Punilhment  for  it, 
becaufe  'twas  in  a  method  of  Juftice;  but  when  Bufmefs  began  to  increafe, 
Cofts  were  given  againft  the  Plaintif?  by  x3  Hen.WlW,  for  bringing  an  A- 
dion  cauflelsly.  A  Peer  cannot  have  a  Scandalum  Magnatutn,  where  there 
is  no  Caufe  for  the  Adion  wherein  he  is  charged  with  Scandal ;  fo  much 
tire  Law  regarded  the  Right  of  bringing  Adions. 

That  when  Subjeds  have  fuch  a  Right  to  bring  Adions,  it  cannot  be 
ftopt  by  Privilege  of  Parliament ;  for  no  Privilege  of  Parliament  can  in- 
tend Co  far  as  to  deftroy  a  Mans  Right. 

That  it  has  been  adjudged  a  good  Adion  by  the  Law  of  the  Land,  and 
that  Damages  may  be  recovered  for  the  Injury  in  not  allowing  his  Vote; 
and  this  Adion  is  the  fame  as  Jpjly  and  White^  which  lies  before  us,  and 
if  we  confult  the  Records  we  (hall  find  it  to  be  the  fame. 

That  the  latter  part  of  this  Vote  is,  That  the  Profecuting  this  Adion  is 
contrary  to  the  Declaration,  in  high  contempt  of  the  Jurifdidion,  and  in 
Breach  of  the  known  Privileges  of  this  Houfe. 

That 
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J..  That  the  Privileges  of  the  Houfe  of  Cpmrnons  are  limited,  for  there 
is  no  Privilege  in  cafe  oi  Treafon,  or  Felony  ,  or  Breacli  of  the  Peace  j 
for  a  Jutlicc  ol  the  Peace  may  commit  a  Member  for  Breach  of  the  Peace, 
and  if  he  ihould  be  indided  for  it,  his  t>lea  of  Privilege  would  net-ijeal- 

iQwed.     .  ,    p:  •:  V   -  ."        ,  ,'    ! 

^  That  nothing' cati  make,  a  Privilege,  that  was  not' (o  before,  '(^  for 
J  the  Breach  of  which  a  Man  flial!  lofe  his  Liberty}  bat  aft  Aft 'of 
,Pathameui. 

That  each  Houfe  is  Judge  of  their  own  Privileges,  becaufe  rliej^  are 
.more  converfant  with  the  Privileges  of  their  own  Hpufej    fb  the  Judges 
.decline  it.     But  if  they  come  incidently  before,  the  Courts  of  L-Vf^y.il^ 
muft  determine  it  there.  ^*- .''/•-,''  ■'^'   ■"-■'         ^ -'^ 

"That  fuppofe.'the  Houfe  of  Commons  had  not  tneHdred  in  thi's'N^ttt'r, 

.but  the  Defendants  ia  this  Action  had  pleaded  to  the  Jurifdicftion  of  this 

'Court,  that  this  was  a  MatteV  examinabie  6Tjly  in  the  Parliament,  snS.  the 

Plaintiff  had  demurred,  we^muft  then  hgve  determined  it,  and  be  Judges 

then  of  their  Privileges. 

,     Coke's  1.  luft.     Lex  ^  CofffuetuJo  farUamenti  ah  r^-^-^r.hus'  rfSisfsr'^i,  a 
jftiultis  tg'iorata,  a  paucis  cogmta  ;  and  tlie  Reafbn  '  <\  r  s, 

'becaufe  they  do  not  feek  for  it. .   We  are  bour  '  kt  notice  of  the  Gn- 

floms  of  Parliament,  forthey  are  part  of  the  L ^-^  ^  ""-^     -"-^    '  --- 

are  the  fame  Methods  of  knowing  it,  as  ths  Law 

In  Clarendons  Hiftory,  part  i.fol.  -^lo.    He  was  Lord  Chan  of 

^England,  a  Man  of  great  Probity  and  Learning;  his'OBferi'-ationi  g 

.Privileges  of  Parliament  are  thefe  i 

"  It  \s  not  to  be  believed,  how  many  Sober  Wellhiirided  JMen,  who 
:"  -,were  real  Lovers  of  the  Peace  of  the  Kingdom,  aqd  had  a  ruU  Silbfnif^ 
V  (ion  and  Reverence  to  the  known  Laws,  were  itnpofed  upon,  and  had 
*'  their  Underftandings  confounded,  and  fo  their  Wilfs  perverted  by  the 
*'  meet  mention  of  Privilege  of  Parliament  ;  which,  inftead  of  the  plain 
"  and  intelligible  Notion  of  it,  was,  by  the  Dexterity  of  thofe  BeatitTJeiis 
and  their  Agents,  and  the  Sottiihnefs  of  the  People,  rendred  fuch  a 
Myflery  as  could  be  only  explained  by  themfelves,  and  intended  .as  far 
as  they  found  neceffary  for  their  Occafions  ,    and  was  to  b^  acknow- 
ledged a  good  Reafonfor  any  thing  that  no  other  Reafon  coulH  lie  given 
for.     We  are,  fay  they,  and  have  been  always  confefled  the  only  Judges 
of  our  own  Privileges,  and  whatfoever  we  declare  to  be  our  Privileges 
are  fuch;  otherwife  whofoever  determines  that  it  is  not  fb,  inakes 
himfelf  Judge  of  that  whereof  the  Cognizance  belongs  only  to.. us. 
And  this  Sophiftical  Riddle   perplexed  many,  who,  notwithflariding 
the  defperate  Confequence  they  law  mufl  refult  from  fuch  Logick,Vta- 
king  the  firft  Proportion  for  true,  which  being  rightly  underitood.  Is 
fo,  have  not  been  able  to  wind  themfelves  out  of  the  Labyrinth  pf  the 
Conclufion :  I  fay  the  Propofition  rightly  underftood,  they  are  the  on- 
ly Judges  of  their  own  Privileges,  that  is,  upon  the  Breach  of  thof^  Pri- 
vileges which  the  Law  hath  declared  to  be  their  own,  and  whatfunift- 
ment  is  to  beinflidedupon  fuch  Breach;  but  there  can  be  no  Prinlege 
of  which  the  Law  doth  not  take  notice,  and  which   ic  not  pleadable  by 
*'  and  at  Law.  ^'''  f^- 
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The  fame  Part,ptfg.  311."  But  that  their  being  Judges  of  their  Privileges 
"  fhould  qualifie  them  to  make  new  Privileges,  or  that  their  Judgment 
"  fliould  create  them  fuch,  as  it  was  a  Dodrine  never  before  heard  of, 
"  fo  it  could  not  but  produce  all  thofe  monftrous  EfTeds  we  have  feen : 
*'  When  they  have  aflembled  to  fwallow  all  the  Rights  and  Prerogatives 
**  of  the  Crown,  the  Liberties  and  Lands  of  the  Church,  the  Power  and 
"  Jurifdidion  of  the  Peers;  in  a  Word,  the  Religion,  Laws,  and  Liberties 
*'  of  England,  in  the  bottomlefs  and  infatiable  Gulph  of  their  own  Privi- 
*•  leges.  That  he  had  yet  a  greater  Authority  than  this,  the  Opinion  of 
KingC/74. 1,  in  his  Anfwer  to  the  nineteen  Pfopofitions  from  both  Houfes 
of  Pn-lrament,  in  Lord  C/dre»^o»'s  Hiftory,  firft  Part  498.  which  Anfwer 
is  in  the  King's  own  Words  in  RttJhiooTtb's  CoUedions,  3  Vol.  Part  the: ft, 
7ZJ.  730.  331. 

That  tho'  the  bringing  this  kddon  be  contrary  to  the  Declaration,  ?t 
dors  not  follow  therefore  that  it  muft  be  a  Breach  of  Privilege,  for  rhis 
Vote  has  not  obtained  the  Authority  of  a  Law,  and  they  Iwve  no  mare 
Power  to  declare  the  Law,  than  they  have  to  make  a  Law. 

That  if  bringing  an  Action  is  a  Breach  of  Privilege,  why  was  not  Ajhhj 
laid  hold  on  ?  he  profecuted  to  Judgment  and  Execution,  but  the(e  Perfons 
are  committted  for  commencing  an  Action. 

How  can  the  bringing  an  Adion  in  cne  Court,  be  a  Contempt  to  ati* 
other  ? 

If  a  Man  that  has  a  Privilege  in  one  Court,  is  fued  in  another,  he  (hall 
have  his  Privilege,  but  it  is  no  Contempt  in  the  Plaintiff  that  he  fues  in  an- 
other Court,  and  there  is  noPunifliment  for  it ;  much  lefs  can  it  be  a  Con- 
tempt to  the  Houfe  of  Commons,  where  no  Action  can  be  brought. 

That  he  admitted  the  Houfe  of  Commons  may  commit  any  t^erfbn,  and 
for  any  Crime,  becaufe  they  may  impeach  any  Perfbn  for  any  Crime  what- 
(bever ;  but  that  courfe  is  feldom  taken,  unlefs  where  the  Crime  requires  a 
Arid  Profecution,  and  very  much  concerns  the  Publick. 

That  the  Lord  Shaftshry's  Cafe  is  not  like  this  j  for  he  was  a  Member 
of  the  Houfe,  and  it  was  for  a  Contempt  in  the  Houfe. 

That  he  did  not  queftionbut  that  the  Warrant  was  a  good  Warrant. 

That  Lex  ^  Confaetudo  farliamenti^  is  as  much  the  Law  of  the  Land,  as 
any  other  Law ;  'tis  the  Law  gives  the  Queen  her  Prerogatives  ,•  'tis  the 
Law  gives  Jurifdidion  to  the  Houfe  of  Lords  ;  and  'tis  the  Law  limits  the 
Jurifdidion  of  the  Houfe  of  Commons. 

That  if  the  Ecclefiaflical  Court  exceed  their  Jurifdidion,  a  Prohibition 
will  lye  ;  and  even  the  King's  Ads,  if  contrary  to  Law,  are  void. 

He  infifledthat  the  Lord  Banhury's  Cafe  was  a  great  Authority  for  him. 

Mr.  L re  moved  that  the  Judgment  might  be  enter'd  upon  Rt^- 

cord. 

L.  C.  jF.  H. asked  the  Clerk  of  the  Crown  how  they  enter'd  tlie 

Judgment  in  thefe  Cafes?  who  anfwered,  that  They  never  make  up  any 
Roll,  but  only  enter  a  Remittitur  generally  upon  the  back  of  the  Writ. 
i.e.  y.H  told  him  that  of  right  he  ought  to  make  up  a  Roll  (and 

as  he  was  informed  he  had  the  Fees  allowed  for  making  up  the  RolQ  and 
then  bid  the  Council  come  to  his  Chambers  and  bring  Precedents,  and 
afterwards  the  Judgment  was  enter'd  in  this  manner : 

Th? 


[  II  ] 


The  judgment ;    (Zu/a  Cognitlo  Caufa  Captiotiis  & Detintionis pndid*  mfk 
pert/net  adCuriam  Domino:  Regine^  tdeo  Remittitur, 

Thus,  Sir,  you  have  the  beft  Account  of  this  Affair  I  am  able  to  pro* 
cure ;  and  doubt  not  but  it  will  prove  fome  Entertainment  to  your  felf,  and 
the  reft  of  our  Friends  in  the  Country.     /  am 

ToHrSy  &C» 
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